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I’m sure you can find a decent amount of information on the internet about what

an ISDA Master Agreement is and how to negotiate it. It can be quite

overwhelming and confusing, especially if you’re new to the financial services

industry.

I saw my first ISDA Master Agreement over a decade ago. In that time, I’ve built up

a successful career that has now turned into a niche consultancy business. I’ve

been exposed to a fair bit of ISDAsand negotiated for the sell-side and the buy-

side. I’ve had negotiations that lasted 3 days and ones that were still unfinished

after 5 years. I’ve built a network of contacts across the industry and e-met

virtually thousands of people across the globe from the world’s top tier investment

banks, corporates and asset management firms. I’ve made a lot of friends and

probably an equal number of foes. I have learned so many things about this truly

fascinating business and no matter where you are in your career path, this is my

best advice for those of you who are contemplating a career in finance, are new to

the industry or newish to the ISDA negotiation process.

This is my list of things I wish I knew when I was starting over a decade ago. This
one is for all of you out there who are feeling a bit lost, trying to power through
Mr Harding’s 800-page-long ISDA guide book (aka “The ISDA Bible”, which is
brilliant, once you’ve had a few years of experience in the real world) and juggling
demanding and often conflicting priorities. The bottom line is that nothing beats
real experience, but we all have to start somewhere. The expert in anything was
once a beginner.
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How do you eat an elephant?
One bite at a time!

There are so many things to learn about the ISDA,
the only way not to get overwhelmed is to take it
slow, one clause at a time. You are not going to be
able to learn it all in a day or two, especially if
you’re new to an organisation and the industry.
Give yourself time. ISDAs are like a puzzle made up
of 10,000 pieces, you cannot see the final picture
straight away, but I promise you will eventually. Get
used to the format first and remember we do not
negotiate the first 28 pages of pre-print, it’s the
Schedule that matters and through which all the
alterations are made.

Start with the end goal in mind

First and foremost, you need to be able to
understand what this agreement does and why your
firm (or a prospective firm) needs it. My first
attempt to explain what a derivatives lawyer working
at an investment bank does, resulted in multiple
phone calls from family and friends asking for
mortgage advice. It’s a very conceptual and
intangible world. ISDA is actually an organisation, it
stands for the International Swaps and Derivatives
Association. Look up their website and sign up for
industry updates, it’s an amazing source of
information and most likely your firm is a member
and gets access to prime content.
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Don’t forget about the big picture

ISDA is a framework agreement, designed to be as
comprehensive as possible and cover the entirety of the
over-the-counter (“OTC”) trading arrangements with your
counter-party. Instead of going into the details of how cross-
default works, first try and understand how your firm is
structured, what relationships it has, what’s the business
strategy and how is it executed. Then, move onto the
understanding of why they trade OTC – is it for hedging or
speculative purposes? Is it plain vanilla or more complex
trades, who are the key counter-parties and clients and what
other trading arrangements does your firm have in place?
Understanding the big picture, the business rationale for the
deal you’re about to negotiate and the bargaining powers of
your firm will give you the extra edge and the ability to
adjust your approach accordingly.

Hierarchy is overrated

When starting in any job, figuring out who is who and
building relationships outside your own team may take some
time, but is worthwhile. You may soon discover, especially in
the investment banking environment that your directors and
managing directors are the ultimate approvers in respect of
any alterations to your firm’s preferred ISDA terms. Gaining
access to some of the key stakeholders and decision makers
can be tricky and you will need to muster some courage to
get comfortable with the uncomfortable. Be proactive. Pick
up the phone. Or even better - go and introduce yourself in
person to build the relationship, it will be worth it in the long
term!
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Playbooks are only as good as the play
they are executing

Nowadays, automation has taken over the industry.
Although I am all for utilising technology and believe
that, if anything, legal professionals should be
investing more in innovative solutions; playbooks have
over-flooded the ISDA negotiators to the point of no
return causing frustration on both sides of the
negotiating table. I have seen responses from my
fellow negotiators along the lines: “it is our firm’s
policy to retain this wording”, meaning “my guide
doesn’t allow me any amendments to this clause”.
Don’t get me wrong, a good negotiation playbook
goes a long way and I have helped create more than
one and recommend it to my clients. However,
complexity is the enemy of execution and especially
in the investment banking environment, you will
quickly realise that there may be limited resources
and maintaining the data for accuracy becomes a
continued challenge. What makes matters worse, is
the overly complex approval procedure when and if
you choose to make any amendments to your firm’s
standard wording. Soon you will discover that if your
counter-party asks you to shift a comma and
paraphrase one sentence, you need approvals from
global heads of various departments from all over the
world. On the sell-side decisions are made slowly and
by a committee, which is definitely not the case on
the buy-side. In addition to committees and various
working groups, you will be looking at hundreds of
internally used abbreviations, Googling of which is
not going to give you any answers. So please treat
these guides with caution and do not mindlessly
accept every word.
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Don’t be too lawyerly about it

Don’t over-complicate things by digging too deep into the
meaning of each section. Yes, I know you want to let the
world know about every little trick they taught you in law
school, but you are in a different environment now, it’s time
to learn how to be commercial and business-minded.
Legal semantics of changing “immediately” to “promptly” is
not always appropriate (and welcome) in the context of
negotiating trading agreements. Also, I have worked with
and learned loads from ISDA negotiators who are not
qualified lawyers, so do not assume that this area is only
reserved for lawyers. Focus on protecting your firm’s assets,
the issues of liability, defaults and pay extra attention to
any hidden indemnities.

The top three concepts to understand first are:

1. close-out and netting (which will give you a good idea

2.

3.

of why we even bother with ISDAs);
termination events, such as NAV triggers, key man and
investment manager clauses – these tend to be most
frequently negotiated; and
the power of the calculation agent and dispute rights.
Start there and build up.
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Enjoy the journey and don’t pigeonhole yourself!

Remember achieving something great in your life and feeling super
fulfilled and excited? How long did that feeling last? A day maybe a
week. It’s not as much about reaching your desired destination, as it is
about the journey. Relax and embrace the experience. Find yourself a
mentor or a sponsor. Be courageous in unpeeling all the layers of what
this job has to offer and look beyond and above the playbook you’ve
been given. You may find out that the good old ISDA is not your cup of
tea after all, but you may discover that you have some secret prime
brokerage sales talents or really enjoy the business-related aspects of
each deal. Each organisation offers unique opportunities, make sure you
explore these and do not settle until you find what really rocks your
world!

06

Feeling hungry for more ISDAknow-how?

Visit the Derivatives Lab™ for more information.

ISDA® is a registered trademark of the International Swaps and Derivatives Association, Inc. Thisarticle is neither
sponsored by nor affiliated with the International Swaps and Derivatives Association, Inc. This document is
intended as an information resource only; it does not contain any legal advice and should not be considered a
guide to or explanation of all relevant issuesor considerations in connection with derivative transactions. You
should consult your legal advisors and any other advisor you deem appropriate in considering the issues
discussed herein. FITLegal Solutions assumesno responsibility for any use to which any of these materials may be
put.



Interested in learning more
about derivatives?

Have more questions about
the ISDA Master Agreement?

Visit Derivatives Lab™ to find
out more about the
ISDA Lab™ course.

Your ultimate step by step ISDA
knowledge and negotiation guide.

www.derivativeslab.co.uk

https://derivativeslab.co.uk


Follow Us on Social
Media


